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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


UNITED STATES OF AMERICA ) 
) No. 03 CR O11 

Vv. ) Judge James T. Moody 
) (Sitting by designation) 
A 


w Eo 


MATTHEW HALE 


NOTICE OF FILING Leg ng Lng 
To: Matthew Hale Thomas Gibbons 2. Dja- Oo 
Inmate #15177424 Kreitter & Gibbons ~The 
Metropolitan Correctional 70 West Hubbard Street To 
Center Suite 302 
71 W. Van Buren Street Chicago, IL 60610 DOCKETED ” 
Chicago, IL 60605 ' OCT 26 2004 


PLEASE TAKE NOTICE that on October 22, 2004, the undersigned 
filed with the Clerk of this Court, GOVERNMENT’S RESPONSE TO 
DEFENDANT’S TRANSCRIPT EXCERPTS RELATING TO PENDING MOTION FOR NEW 
TRIAL, service of which is being made upon you. 


. ER L 

M. DAVID WEISMAN 

Assistant United States Attorney 
219 South Dearborn Street - 4th 
Chicago, Illinois 60604 

(312) 353-5300 


CERTIFICATE OF SERVICE 


I, M. David Weisman, an attorney, certify that I have served 
a copy of the above Notice, together with GOVERNMENT’S RESPONSE TO 
DEFENDANT’S TRANSCRIPT EXCERPTS. RELATING TO PENDING MOTION FOR NEW 
TRIAL upon those individuals named above via U.S. Mail on October 


22, 2004, oe, 
COIL, LZA 


J PAS 
HAOI SSII E M.. David Weisman 
SEEN Assistant United States Attorney 
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IN THE UNITED STATES DISTRICT COURT À 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


e, 
Cl e $ 2 O 
UNITED STATES OF AMERICA, ) ge Chha 2 
) “Ugh Og 
Plaintiff, ) 03 CROII KENN 
) C> cos 
v. ) Judge James T. Moody Ap 
) (sitting by designation) 
MATTHEW HALE, ) 
) 
Defendant. ) oock E TED 


OCT 2 6 2004 
GOVERNMENT’S RESPONSE TO 
DEFENDANT’S TRANSCRIPT EXCERPTS 

RELATING TO PENDING MOTION FOR NEW TRIAL 

The UNITED STATES, through its attorney PATRICK J. FITZGERALD, responds 

as follows to defendant’s filing entitled: Transcript Excerpts Relating to Pending Motion for 
New Trial, (docket #238). 

Background 

On October 21, 2004, this Court issued an order addressing a variety of post-trial 

motions that were filed after the time frame permitted by this Court. See Fed. R. Crim. P. 33. 

In the October 21, 2004 order, this Court denied many of defendant’s motions as being 

untimely. However, with respect to defendant’s motion entitled, Transcript Excerpts 


Supporting Pending Motion for a New Trial, the Court allowed the filing because the “filing 


does little more than provide record support for a timely-made argument.” See 10/21/04 
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Order.’ Because the government has not responded to this additional filing, presuming it to 
be untimely, the government provides this brief response. 
Transcript Excerpts Supporting Pending Motion for New Trial 

In defendant’s motion entitled “Transcript Excerpts Supporting Pending Motion for 
New Trial” (hereinafter Defendant’s Motion II), defendant argues that the government 
engaged in an improper argument during its rebuttal. 

The government’s argument identified by the defendant, however, was in response to 
defense counsel’s suggestion that the government was attempting to set-up the defendant 
because of the Ben Smith shooting spree. After detailing when Tony Evola, one of the 
government’s primary witnesses, first had contact with Hale, defense counsel argued: 

I think it’s important because I don’t think the Government wanted you to 

know that [Evola called Hale’s hotline in July 1999] because that shows the 

Government had a motive to want to set Hale up. That’s what it shows. 

Trial Transcript, Vol. 11, p. 102. 
Then after reciting the Court’s entrapment instruction, defense counsel continued: . 
The significance of it [Evola’s testimony as to when he first had contact with 
` Hale] is it makes a big difference when the Government has to admit that five 
days after the Ben Smith shooting, the government was trying to set up Tony 


Evola with Matt Hale. 


Id., p. 102 - 03. 


$ Based on those reasons articulated in its filing captioned Government's 
Consolidated Responses to Defendant’s Supplemental Post Trial Motions, the government 
reasserts that this Court lacks jurisdiction to rule on this issue as defendant’s motion is 
untimely. 
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Following these comments, the government, in its rebuttal, argued as follows: 


The government had evidence that the defendant had a member of his 
organization kill two people and shoot lots of others.” 


See Trial Transcript, Vol. 11, pp. 140. Defense counsel did not object to this one-line of 
argument. Id. 

“Prosecutorial remarks can provide a basis for a new trial only if the remarks were 
improper and so infected the entire trial with unfairness so as to render the conviction a 
denial of due process.” United States v. Sanchez, 33 F.3d 829, 834 (7" Cir. 1994). Ifa 
remark is considered improper, then the following factors should be considered: 1) ie. 
nature and seriousness ofthe prosecutorial misconduct; 2) whether the conduct of the defense 
counsel invited the prosecutor’s remarks; 3) whether the trial court’s instructions to the jury 
were adequate; 4) whether the defense was able to counter the improper arguments through 
rebuttal; and, 5) the weight of the evidence against the defendant. See United States v. 
Miller, 199 F.3d 416, 422 (7° Cir. 1999). 

The government’s arguments during its closing should be limited to the facts properly 
admitted into evidence and reasonable inferences therefrom. United States v. Henry, 2 F.3d 
792, 795 (7" Cir. 1995). The argument that the defendant now objects to was drawn from 


facts presented at trial, and therefore, was not improper. 


: The government is quoting from the daily transcript provided during the trial. The 
government has not reviewed the tapes of the trial to verify the transcript’s accuracy. 
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During the trial, there was more than sufficient evidence for the government to assert 
that “the government had evidence that the defendant had a member of his organization kill 
two people and shoot lots of others.” 

First, Tony Evola testified on cross examination that John Yonkers (another of Hale’s 
followers during the time of the Smith shootings) told Evola that Hale had approached him 
(Yonkers) to carry out the shooting spree that Smith ultimately executed. The testimony on 
this point is as follows: 

Durkin: ... Do you remember anything important happening in that meeting? 


Evola: I know he [Yonkers] said that he was approached by Hale. I know he 
[Yonkers] mentioned something, but I don’t know if it’s on that day. 


Durkin: Well - - [sic] 


Evola: That he [Yonkers] was approached [by Hale] to do what Ben did. 


Trial Transcript, Vol. 7B, p. 105. From this evidence alone, the government could properly 
argue that there was evidence that Hale had Smith conduct the shootings. The logical 
progression of the argument would be as follows: Hale was unable to persuade Yonkers to 
commit the shooting, and therefore, Hale moved on to Smith to have him engage in the 
shooting spree. Significantly, the government did not argue that Hale in fact did this. 
Rather, the government’s statement was simply an assertion of the evidence that the 


government had justifying, in part, its investigation of Hale. And, as detailed supra, the 
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argument was in response to defense counsel’s suggestion that the government was trying 
to “set up” Hale after the Smith shootings. 

However, the government’s evidence on this point is not limited to just Evola’s 
testimony. There was aitona circumstantial evidence to support this portion of the 
government’s argument. 

James Burnett testified to the close working relationship that he observed between 
Hale and Smith, that after Smith’s shooting spree Hale praised Smith, believed the shootings 
were moral, and expressed to Burnett that he (Hale) wished Smith had killed “more race 
traitors.” Trial Transcript, Vol. 4, pp. 186, 198. The government also presented taped 
statements of the defendant in which he applauded Smith for his conduct (see Transcript July 
30, 1999), and other conversations in which Hale provided detailed information regarding 
Smith’s activities, suggested a motive for Smith’s actions, and continued to praise Smith for 
his conduct. See generally, Transcripts June 17, 2000, June 23, 2000, and June 30, 2000. 

A prosecutor “may argue reasonable inferences from the evidence that the jury has 
seen and heard.” United States v. Waldemer, 50 F.3d 1379, 1383 (7" Cir. 1995). An 
inference is reasonable if “the evidence bears logical and proximate connection to the point 
which the [government] wishes to prove...” Id., at 1384. 

In this case, there was evidence that Hale had approached another individual to 
conduct the shooting spree that Smith ultimately executed. There was further evidence that 


Hale and Smith had a close relationship, and that Hale applauded Smith’s conduct, and had 


5. 
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intimate details regarding the shooting spree itself. The evidence in the record “bears a 
logical and proximate connection” to the government’s statement that there “the government 
had evidence that Hale had a member of his organization engage in a shooting spree.” See 
United States v. Sanchez, 33 F.3d at 835 (“Counsel’s remarks represent an effort to promote 
one version of inferences as more reasonable than another. Arguing inferences is standard 
business among lawyers . . .”). 

Assuming arguendo the statement to be improper, the government did not emphasize 
this line of argument when viewing the rebuttal argument as a whole. Moreover, the 
government’s argument was in response to defense counsel’s argument that the government 
was attempting to“set up” the defendant because of the Ben Smith shootings. Defense 
counsel did not object to the statement, and the jury was properly instructed on the issue of 
argument versus evidence. See Court Instruction #6. Finally, the weight of the evidence 
against the defendant was substantial. Considering these factors, even if the government’s 
one-line argument was improper, it did not deprive the defendant of a fair trial. 

Conclusion 

Because defendant’s motion is untimely, the government believes that this Court lacks 
jurisdiction to rule on the motion. Acknowledging that this Court believes it does have 
jurisdiction to rule on the merits, defendant’s assertion that the government’s rebuttal 


argument was improper is without merit. The government’s argument was supported by 
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evidence in the record, and reasonable inferences drawn from that evidence. Even if the 
argument were considered improper, the impropriety did not rise to the level that it would 


deny defendant his due process rights. 


Respectfully submitted, 


PATRICK FITZGERALD 
United States Attorney 





BY: 


M. David Weisman 
Assistant United States Attorney 


-7- 


